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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agricultural Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current unreported court decisions involving the regulatory 
laws administered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4368) 


FRANK HARRIS v. SALT LAKE LIVESTOCK AUCTION Co. P&S Docket 
No. 2155. Decided September 13, 1955. 


Dismissal—Failure to Sustain Burden of Proof 


Where complainant sought reparation from respondent for violation of an 
agreement in connection with the sale of livestock but neither com- 
plainant nor his attorney appeared at the hearing, held, since the burden 
of proof was on complainant and no evidence was submitted, the com- 
plaint is dismissed with prejudice. 


Elton C. Harris, of American Fork, Utah, for complainant, Mr. J. Rube 
Larson of the Salt Lake Livestock Auction Co., of North Salt Lake, 
Utah, for respondent. Mr. Rogers N. Robinson, Presiding Officer. 


Dismissed by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In a complaint filed with the District Supervisor of the Packers 
and Stockyards Branch on October 6, 1954, complainant in this 
proceeding under the Packers and Stockyards Act, 1921, as 
amended (7 U.S.C. 181 et seq.), requested reparation in the 
amount of $87.06 from the respondent, contending that the latter 
had agreed not to sell certain livestock consigned to the respon- 
dent for less than an agreed price and that the respondent vio- 
lated this agreement. After an investigative report prepared by 
the District Supervisor was served on the respondent with the 
complaint, an answer was filed on February 14, 1955, denying 
any such agreement and denying liability. Thereafter complainant 
requested an oral hearing. 

The matter was set for oral hearing on June 8, 1955, but 
neither the complainant nor his attorney appeared at the hear- 
ing, although the notice of the time and place thereof was re- 
ceived by the complainant on May 16, 1955. 
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Because the burden of proof was on the complainant, no evi- 
dence was taken at the hearing. 

Accordingly, the complaint herein is dismissed, with prejudice. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4369) 


AuGust C. ANSCHUETZ v. GEORGE LEVIN, INC. P&S Docket No. 
2158. Decided September 14, 1955. 


Failure to Remit Net Proceeds to Owner for Sale of 
Poultry on Consignment—Notice as to Identity of Owner 


Where complainant sought reparation from respondent in the amount of the 
unpaid net proceeds of a load of poultry sold for complainant by respond- 
dent on a commission basis and it appears the trucker’s name was erro- 
neously inserted on the invoice weight ticket by a weighmaster as the 
shipper, but the weighmaster later corrected the ticket to show com- 
plainant was the shipper and, after sale, respondent paid the net pro- 
ceeds to the trucker who failed to transmit them to complainant and 
where respondent’s defense was not ‘that the trucker was deemed to be 
complainant’s agent but that the trucker was the owner, held, the 
prominent part the trucker played in the transaction coupled with 
complainant’s laxity in protecting his interests would ordinarily warrant 
dismissal of the complaint but in this case respondent was on notice of 
an erasure of the shipper’s name on the weight ticket at the time of 
payment and upon proper inquiry could have learned who was the true 
owner, and thus failure to remit net proceeds to complainant was in 
violation of the act. 


Messrs. Mare William Suffern and Julian Marko, of New York, New York, 
for complainant. Mr. Milton E. Sahn of Bernhardt, Sahn, Shapiro & 
Epstein, of New York, New York, for respondent. Mr. James A, O’Don- 
nell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). An informal 
complaint was filed on March 29, 1954, and formal complaint was 
filed August 27, 1954. Complainant seeks reparation from respon- 
dent in the amount of $2,623.20, representing the unpaid net pro- 
ceeds of a load of poultry allegedly sold for complainant by re- 
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spondent on a commission basis at the New York City Live 
Poultry Terminal, Long Island City, New York. 

A copy of the complaint, together with a copy of the report of 
investigation prepared by the Packers and Stockyards Branch, 
Livestock Division, was served upon respondent by registered 
mail on November 26, 1954. On the following day, complainant 
was served by registered mail with a copy of the report of inves- 
tigation. 

Respondent filed an answer on December 17, 1954, denying any 
responsibility for complainant’s loss. A copy of respondent’s 
answer was served upon complainant by registered mail. 


Oral hearing was held at New York City on May 6, 1955. Both 
parties were represented by counsel who stipulated for the record 
(Tr. 2): “that George Levin, Inc., received on January 20, 1954, 
a consignment of poultry identified as Lot No. 9 at the New York 
City Live Poultry Terminal, Long Island City, New York; that 
the weight of this load was 11,181 pounds, and that this load was 
for sale on a commission basis; and that the net proceeds after 
the deduction of marketing and other charges was $2,632.20.” A 
review of all the evidence discloses that the amount of the net 
proceeds is erroneously reported in the transcript, the correct 
amount being $2,623.20 (Tr. 12, 79; Exhibits D and E). Seven 
witnesses testified at the hearing, three for complainant and four 
for respondent. 


FINDINGS OF FACT 


1. The complainant, August C. Anschuetz, is a farmer who 
resides at Greeley, Pennsylvania. 


2. Respondent, George Levin, Inc., is a corporation. At the 
time of the transaction involved herein, respondent’s place of 
business was located at 53rd Avenue and 11th Street, Long Island 
City, New York, and respondent was licensed under the act to 
do business as a commission merchant at the New York City 
Live Poultry Terminal, Long Island City, New York. 


3. The City of New York and the New York City Live Poul- 
try Terminal at Long Island City, New York, have heretofore 
been designated, respectively, as a city and market coming within 
the meaning of Title V of the Act. 


4. On or about January 15, 1954, at Greeley, Pennsylvania, 
complainant entered into an oral agreement with John Fetzer of 
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Lords Valley, Pennsylvania, whereby Fetzer for a trucking fee 
of one cent (1¢) per pound was to transport complainant’s flock 
of approximately 7,000 barred rock caponettes to live poultry 
markets at Newark, New Jersey, and Long Island City, New 
York. 


5. On the night of January 19, 1954, at Greeley, Pennsyl- 
vania, 173 baskets of complainant’s poultry were loaded aboard 
John Fetzer’s truck and transported to the New York City Live 
Poultry Terminal, Long Island City, New York, consigned to the 
Kkastein-Chelsea Live Poultry Co., Inc. John Fetzer, August 
Bertsch, and complainant accompanied the load. 


6. Upon arrival of the load at the poultry terminal on the 
morning of January 20, 1954, John Fetzer contacted Samuel 
Franzel of Nearby States Live Poultry Shippers, Inc., who 
arranged to have the load of poultry released from Kastein- 
Chelsea Live Poultry Co., Inc., and placed with respondent for 
sale on consignment. 


7. The Nearby States Live Poultry Shippers, Inc., is an organ- 
ization representing seventy to eighty percent of the shippers of 


poultry into the New York City Live Poultry Terminal. Among 
other things, this organization arranges to place poultry for its 
members with commission houses located at the terminal. On 
January 20, 1954, John Fetzer, was a dues-paying member of 
Nearby States Live Poultry Shippers, Inc. 


8. The records of Nearby States Live Poultry Shippers, Inc., 
show that on January 8, 1954, John Fetzer shipped a load of 
poultry to Kastein-Chelsea Live Poultry Co., Inc., and that dur- 
ing the week ending January 22, 1954, John Fetzer shipped two 
loads of poultry into the terminal, one of 99 baskets consigned 
to Kastein-Chelsea Live Poultry Co., Inc., and the other of 173 
baskets consigned to respondent. 


9. Poultry consigned to respondent for sale is handled gen- 
erally in the following manner when it arrives at respondent’s 
place of business. The load of poultry is assigned a lot number. 
The name of the shipper is inserted on an invoice weight ticket 
by a weighmaster who is employed by the Department of Markets 
of the City of New York. The date and time unloading com- 
mences and finishes is noted by the weighmaster who thereupon 
attests to the correct weight of the poultry. 
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10. Complainant’s load of poultry was assigned Lot No. 9. It 
was weighed by Meyer Spitzer, Weighmaster, and found to con- 
tain 11,181 pounds. Either respondent’s George Levin or Charles 
Wolins gave the weighmaster the name of John Fetzer as ship- 
per of the poultry and this information was inserted on respon- 
dent’s Invoice Weight Ticket No. 15, dated January 20, 1954, by 
the weighmaster. 


11. At the time weighing of the poultry commenced on Janu- 
ary 20, 1954, complainant, having observed the weighmaster 
insert the name John Fetzer as shipper of the poultry, instructed 
the weighmaster to change the name so as to show August 
Anschuetz as shipper. 


12. The weighmaster, Meyer Spitzer, changed the name of 
the shipper from John Fetzer to August Anschuetz on respon- 
dent’s Invoice Weight Ticket No. 15. 


18. It is customary at the New York City Live Poultry Ter- 
minal for all weighmasters to obtain from commission merchants 
the name of the poultry shipper for insertion on the invoice 
weight tickets. It is also customary, in the event some other per- 
son asserts ownership of the poultry, to change the name of the 
shipper only after approval of the commission merchant. 


14. On January 20, 1954, respondent sold complainant’s poul- 
try for net proceeds totaling $2,623.20. On the same day, respon- 
dent gave John Fetzer a check in the amount of $1,500, repre- 
senting part payment of the net proceeds. Also on the same day, 
respondent’s George Levin gave John Fetzer the sum of $20.00 
in cash. On January 21, 1954, respondent mailed its check made 
payable to John Fetzer in the amount of $1,103.20, representing 
the balance of the net proceeds, together with respondent’s 
account of sale to John Fetzer. The three payments made to John 
Fetzer by respondent account for the total net proceeds. 


15. Approximately two months after John Fetzer was paid 
the net proceeds of sale by respondent, complainant received a 
check from Fetzer written to Fetzer’s order by Nelson’s Feed 
and Supply Company of Lackawaxan, Pennsylvania, in the 
amount of $500.00. Complainant applied this check in part to 
reduction of the net proceeds due from respondent, and in part 
to the balance due on two other loads of complainant’s poultry 
which Fetzer transported and which were disposed of through 
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the commission house of Fred Shapiro & Co., Inc., Newark, New 
Jersey. 


16. Complainant made no demand for payment upon respon- 
dent until approximately two months after the sale of complain- 
ant’s poultry by respondent. In this two month period, complain- 
ant made several unsuccessful efforts to collect the total net 
proceeds of sale from John Fetzer. 


17. There is now due and owing from respondent to complain- 
ant the difference between the net proceeds of $2,623.20, and the 
sum of $166.67, representing one-third of the $500.00 which com- 
plainant received from John Fetzer, as set forth in Finding of 
Fact 15, or $2,456.53, no part of which has been paid. 


18. An informal written complaint in this case was filed on 
March 29, 1954, which was within ninety days after the cause of 
action accrued. 


CONCLUSIONS 


The parties appear to be in agreement on such material facts 
as respondent having received on January 20, 1954, a consign- 
ment of poultry, identified as Lot No. 9, at the New York City 
Live Poultry Terminal, Long Island City, New York; the weight 
of the poultry being 11,181 pounds; the load being for sale on a 
commission basis; and the net proceeds being $2,623.20, which 
sum respondent paid to John Fetzer. 


The parties are in dispute for the sole reason that respondent 
paid the net proceeds to John Fetzer. Complainant contends that 
he was the owner and shipper of the poultry; and that in this 
transaction Fetzer was merely a trucker who was to receive one 
cent (1¢) per pound as a trucking fee; that complainant’s name 
appeared as shipper on respondent‘s invoice weight ticket; and 
that complainant only was entitled to receive the net proceeds. It 
is respondent’s position that Fetzer was known as a shipper of 
live poultry; that in the regular and customary course of busi- 
ness respondent agreed to handle the load of poultry on consign- 
ment pursuant to an agreement made with John Fetzer; and that 
payment for the merchandise in full was made prempiy to 
Fetzer by respondent. 

Section 201.43 of the regulations under the Act that were in 
effect at the time of the transaction in question (9 CFR 201.43) 
required licensees to pay the net proceeds to the owner of the 
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live poultry, or his duly authorized agent, before the close of the 
next business day following the sale of live poultry consigned 
to them for sale. Respondent does not contend that it recognized 
Fetzer as the duly authorized agent of complainant and for that 
reason properly paid the net proceeds to him as an agent of the 
owner. Respondent’s defense rests on the argument that its pay- 
ments to Fetzer were proper because he was believed to be the 
owner or shipper of the poultry and therefore entitled to receive 
the proceeds. 


The record establishes clearly that complainant was lax in pro- 
tecting his interests. The evidence shows that Fetzer was the 
moving force in arranging for sale of complainant’s poultry. It 
is undisputed that Fetzer, as a dues-paying member of Nearby 
States Live Poultry Shippers, Inc., first arranged to have the load 
of poultry released from Kastein-Chelsea Live Poultry Co., Inc., 
and thereafter turned over to respondent for sale on consign- 
ment. Respondent offered testimony to show that Fetzer was well 
known at the terminal as a shipper of live poultry, and that he 
did in fact act in such capacity on January 8 and during the 
week ending January 22, 1954, when he shipped two loads of 
poultry to Kastein-Chelsea Live Poultry Co., Inc. 


Four witnesses testified for respondent that they could not 
recall seeing complainant at the terminal on January 20, 1954, 
or, if they did, they did not know who he was. Complainant 
admitted that his only conversation was with respondent’s George 
Levin, and this was limited to an inquiry as to what the poultry 
was bringing. 

It is also undisputed that complainant made no demand upon 
respondent for payment until some two months after the poultry 
had been sold. Complainant explained this delay by testifying 
that during the two month period he was trying to collect the 
money from Fetzer. According to complainant, he had shipped 
poultry into New York on four or five different occasions and 
received prompt payment within two or three days. It seems 
likely, too, that complainant was familiar with the regulations 
which require commission merchants to pay shippers net pro- 
ceeds before the close of the next business day following the sale 
of live poultry consigned to them for sale. 

In the ordinary case, and without more, we would have no 


hesitation in concluding that the circumstances warrant dis- 
missal of the complaint. Here, however, there is additional evi- 
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dence of record which we feel supports a finding in complainant’s 
favor. 

Respondent was on notice of an erasure of the shipper’s name 
appearing on the weight ticket at the time it paid the proceeds 
to Fetzer. Respondent’s former bookkeeper, Mrs. Frances Mayer, 
testified that because there had been an erasure of the shipper’s 
name on the office copy of the ticket, she phoned downstairs and 
was instructed by either Levin or Wolins to insert Fetzer’s name. 
According to Levin, Mrs. Mayer couldn’t recognize the name on 
the weight ticket. The erasure on the weight ticket gave respon- 
dent sufficient notice so as to require that it make a proper 
inquiry as to the ownership of the poultry which would have 
disclosed that complainant, not Fetzer, was the owner. This being 
so, respondent should have known that complainant was entitled 
to receive the net proceeds of sale from respondent whose failure 
to remit is in violation of section 307 of the Act and section 
201.43 of the regulations. In view of this conclusion it is unneces- 
sary to determine whether the respondent authorized the weigh- 
master to change the shipper’s name on the weight ticket. 


Complainant testified that he received a $500.00 check from 
Fetzer, drawn to Fetzer’s order by Nelson’s Feed and Supply 
Company, which he applied to the account of the load of poultry 
involved herein, as well as two other loads which Fetzer trans- 
ported and which were disposed of through the commission house 
of Fred Shapiro & Co., Inc., Newark, New Jersey. Respondent 
should be credited therefore with one-third of this amount, or 
$166.67, and it is so concluded. 


In his brief, counsel for respondent contends that the proceed- 
ings must be dismissed because the complaint was not filed 
within 90 days after the cause of action accrued. We find no 
merit to this contention. Complainant’s signed statement dated 
March 29, 1954 (Exhibit A), which was sworn to before an offi- 
cial of the Department, sets forth in detail the transaction com- 
plained of and is accepted as an informal written complaint 
sufficient to satisfy the requirements of section 309(a) of the 
Act. See Spence, et al. v. Southwest Commission Co., et al., 14 


A.D. 456, 460 (1955). 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,456.53, with interest there- 





BISHOP COMMISSION CO. 739 
Cite as 14 A.D. 739 


on at the rate of 5 percent per annum from January 21, 1954, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4370) 


BISHOP COMMISSION COMPANY. P&S Docket No. 2167. Decided 
September 15, 1955. 


Suspension of Registration—Cease and Desist—Viola- 

tions of Act—Failure to Maintain Proper Financial Status 

—Maintaining Shortage in Custodial Funds—Consent 
Order 


Where respondent caused a substantial deficit in its custodial account by 
using funds received as proceeds from the sale of livestock assigned to 
it for sale on a commission basis for purposes of its own and other than 
the payment of lawful marketing charges and remittance of net proceeds 
to shippers and operated as a market agency with less assets than 
liabilities, held, respondent shall cease and desist from engaging in such 
practices and from engaging in business as a market agency while insol- 
vent and shall maintain a custodial account for shippers’ proceeds in 
accordance with the regulations under the act and respondent’s registra- 
tration as a market agency and dealer is suspended until respondent 
submits evidence establishing it is solvent and that there is no deficit 
in its custodial account. 


. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Clarence A. Bradford, of Detroit, Michigan, for respondent. Mr. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disclipinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), initiated by a complaint filed on May 6, 1955, by the 
Director of the Livestock Division, Agricultural Marketing 


Service. 


It is alleged that respondent used funds received from the sale 
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of livestock consigned to it for sale on a commission basis for 
other than permitted purposes and thereby caused a substantial 
deficit in its custodial account for shippers’ proceeds and that 
respondent is insolvent within the meaning of the act. On June 
30, 1955, respondent filed an answer admitting certain of the 
allegations, denying others, and offering certain explanations. On 
August 19, 1955, respondent filed an amended answer admitting 
the jurisdiction of the Secretary in this proceeding, pleading nolo 
contendere to each of the charges contained in the complaint, 
waiving the right to an oral hearing and service of an examiner’s 
report, and consenting to the issuance of an appropriate order, 
with findings of fact, (1) requiring respondent to cease and desist 
from the practices complained of in the complaint and from 
engaging in business at any posted stockyard as a market agency 
or dealer while insolvent within the meaning of the act, (2) re- 
quiring respondent promptly to set up and hereafter maintain a 
custodial account for shippers’ proceeds in accordance with section 
201.42 of the regulations under the act (9 CFR, 1954 Supp., 
201.42), and (3) suspending respondent’s registration as a market 
agency and dealer until such time as respondent submits evidence 
establishing that it is no longer insolvent and that the deficit in its 
custodial account for shippers’ proceeds alleged in the complaint 
has been eliminated. 

The Livestock Division, complainant, recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Detroit Stock Yards, Detroit, Michigan, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for its own account at the stock- 
yard, and at all times mentioned herein was so registered. 


3. On March 31 and August 15, 1955, respondent had a sub- 
stantial deficit in its custodial account for shippers’ proceeds. 
Respondent caused such deficit to exist by having used funds 
received as proceeds from the sale of livestock consigned to it for 
sale on a commission basis for purposes of its own and other than 
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the payment of lawful marketing charges and remittance of net 
proceeds to shippers, thereby endangering or impairing the faith- 
ful and prompt accounting therefor and payment of the portion 
thereof due owners or consignors of livestock or other persons 
having an interest therein. 


4. On March 31, 1955, respondent had current assets totaling 
$3,335.35 and current liabilities totaling $24,084.02, resulting in 
an excess of current liabilities over current assets in the amount 
of $20,748.67. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.40 and 201.41 of the regulations 
(9 CFR, 1954 Supp., 201.40, 201.41) and is insolvent within the 
meaning of the Act of Congress approved July 12, 1943 (7 U.S.C. 
204). Inasmuch as respondent has consented and complainant has 
recommended that an order in the form described in the Pre- 
liminary Statement be issued, such an order will be issued. 


ORDER 


Respondent shall: 


1. Cease and desist from the practices set forth in the Findings 
of Fact and from engaging in business at any posted stockyard 
as a market agency or dealer while insolvent within the meaning 
of the act; and 


2. Promptly set up and hereafter maintain a custodial account 
for shippers’ proceeds in accordance with section 201.42 of the 
regulations under the act (9 CFR, 1954 Supp., 201.42). 


Respondent’s registration as a market agency and dealer is 
suspended beginning on the effective date of this order until such 
time as respondent submits evidence establishing that it is no 
longer insolvent and that the deficit in its custodial account for 
shippers’ proceeds has been eliminated. Upon respondent’s request 
when it submits such evidence a supplemental order will be issued 
in this proceeding terminating the suspension of respondent’s 
registration. 


This order shall become effective on the sixth day after its 
service upon respondent, and copies hereof shall be served upon 
the parties by registered mail or in person. 
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(No. 4371) 


In re GEORGE D. KERR AND CASSIDY COMMISSION COMPANY. P&S 
Docket No. 2121. Decided September 19, 1955. 


Suspension of Registration—Cease and Desist—Viola- 
tions of Act—Arrangement between Respondent Dealer 
and Market Agency Employee for Purchase of Dealer’s 
Livestock at Excessive Prices—Selling of Consigned Live- 
stock and Repurchase on Same Day at Increased Prices— 
Failure to Render Reasonable Buying Services 


Where respondent dealer and an employee of respondent market agency 
participated in an understanding, arrangement or agreement whereby 
the employee would purchase cattle for a customer from the dealer at 
excessive prices, and where respondent market agency sold cattle to 
others and repurchased the cattle for a customer at higher prices on 
the same day, held, respondents shall cease and desist from participating 
in any deal or agreement to purchase livestock for higher prices than 
are reasonble and respondent dealer’s registration is suspended for 


30 days. 


. Lowell E, Miller for Livestock Division, Agricultural Marketing Service. 
Mr. Wayne E. Wheeling, of Oklahoma City, Oklahoma, for respondent 
George D. Kerr. Mr. Ted Bryce, Vice President of Cassidy Commission 
Company, of Oklahoma City, Oklahoma, for respondent Cassidy Commis- 
sion Company. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint 
of the Director of the Livestock Division, Agricultural Marketing 
Service, filed with the Hearing Clerk on September 17, 1954. The 
respondents, George D. Kerr, a registered dealer, and Cassidy 
Commission Company, a registered market agency at the Okla- 
homa National Stock Yards, Oklahoma City, Oklahoma, were 
charged with failing to render reasonable stockyard services and 
engaging in unfair and deceptive practices. Kerr was charged with 
causing the issuance of scale tickets containing fictitious names 
of sellers. It was alleged that Cassidy Commission Company had 
sold cattle to others and repurchased the cattle for a customer at 
higher prices on the same day, and that respondent Kerr and an 
employee of the company had participated in an arrangement by 
which the employee would buy Kerr’s cattle for a customer at 
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excessive prices, after which Kerr and the employee would split 
the profits. 

Respondent Cassidy Commission Company filed an answer stat- 
ing that when the situation was called to its attention, it removed 
the employee involved and has cooperated with the investigating 
officials. Respondent Kerr answered, denying the alleged arrange- 
ment or any improper acts and requesting a hearing. 


Oral hearing was held on February 28, 1955, in Oklahoma City 
before Hearing Examiner Jack W. Bain. Lowell E. Miller, Office 
of the General Counsel, United States Department of Agriculture, 
appeared as counsel for complainant; Wayne E. Wheeler, Attorney 
at Law, Oklahoma City, appeared for respondent Kerr; and Ted 
Bryce, its Vice President, appeared for respondent Cassidy Com- 
mission Company. 


At the close of the hearing, the parties were given time to file 
suggested findings and briefs. Hearing Examiner Bain issued a 
report on August 5, 1955, containing proposed findings of fact, 
conclusions and order. Copies of the report were served upon the 
parties, none of whom filed exceptions. 






















FINDINGS OF FACT 


1. The Oklahoma National Stock Yards, Oklahoma City, Okla- 
homa, hereinafter called the stockyard, at all times material herein 
was posted as subject to the Packers and Stockyards Act, 1921, 
hereinafter called the act. 













2. Respondent George D. Kerr, hereinafter called Kerr, at all 
times material herein was registered with the Secretary of Agri- 
culture under the act as a dealer to buy and sell livestock for his 
own account at the stockyard. 







3. Respondent Cassidy Commission Company, hereinafter 
called Cassidy, at all times material herein was registered with 
the Secretary of Agriculture under the act as a market agency 
to buy and sell livestock on commission for others at the stockyard. 









4. E. P. Buerger is a partner in Buerger Brothers, a meat 
packing company which slaughters from 50 to 60 cattle a week. 
During January through August 1953, Buerger was buying the 
cattle for his company at the stockyard through Cassidy. Clifford 
Stewart was the Cassidy employee who bought the cattle. Buerger 
was with Stewart when he did the buying about two-thirds of the 
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time, but thought Stewart paid too much for the cattle at other 
times. At the beginning of the week, Buerger would tell Stewart 
the number and kind of cattle he wanted that week. 


5. About July 14, 1953, Buerger and Stewart looked over the 
sale pens, including those of Stribling, Cochran & Smith, but 
found no cattle Buerger could use. Stewart said he had something 
else to do, and left Buerger for about an hour. When he came back, 
he said Stribling had got some cattle. The two then went to the 
Stribling pens. Stewart and Bill Goodwin, the Stribling salesman, 
thought the cattle were worth more than Buerger thought. 
Buerger authorized Goodwin to bid $20 per cwt. on six head, and 
$16.50 on the other two, and the sale was completed at those 
figures, but Buerger was later billed at $20 and $18 instead of 
$20 and $16.50. At a later date, Goodwin told Buerger that $16.50 
was the correct figure, and that if he’d present a bill, Goodwin 
would refund the difference. 


6. The night of July 14, 1953, Buerger received an anonymous 
telephone call. The caller said that Kerr was planting cattle (put- 
ting cattle he had bought at the stockyard up for sale just as 


cattle being sold for the first time at the stockyard), Stewart was 
buying them for Buerger for more than they were worth, and 
Kerr and Stewart were splitting the profits. He mentioned 4 or 5 
Jerseys bought for 8, 9, or 10 cents, through Dempsey Wright, 
then billed to Buerger at 14 and 16, through Cassidy, and 8 head 
bought by Stewart from Kerr through Goodwin. 


7. In checking on the transactions mentioned by the anony- 
mous caller, Buerger learned that his plant had killed some Jer- 
seys that Buerger thought were worth 8 cents, but Stewart said 
they were worth 15 cents. Buerger thinks Stewart’s opinion on 
the value could reasonably differ from Buerger’s, but not that 
much. Buerger went to Dempsey Wright and Stribling, and ascer- 
tained that Kerr was the owner of the Jerseys and the 8 head 
mentioned in Finding 5, as the caller had stated. Buerger then 
went to Cassidy and talked to Ted Bryce, who suggested that he 
see Mr. Jones, local representative of the Livestock Division. 
Buerger, not then, but later, told Mr. Jones what he thought was 
happening, and that Stewart could not be wrong as consistently 
as he was over a period of months. 


8. Clifford Stewart was a part time order buyer for Cassidy 
from about March 1952 to July 15, 1953. He filled orders for 
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Buerger Brothers and about 30 other customers. Mr. Bryce, Cas- 
sidy’s Vice President, had no complaints about Stewart until 
Buerger said that Stewart and Kerr were planting on him. After 
this complaint, Bryce removed Stewart from buying, and later 
discharged him because “we were unable to clarify the thing.” 
Stewart is now a yard man for another commission firm. What- 
ever the situation was, Bryce feels that Cassidy was a victim of 
circumstances. 


9. About 6 times during the period January through July 1953, 
Luther Eoff, a cattle salesman for Farmers Drive-In Commission 
Company, sold cattle planted by Kerr at his firm at the stockyard. 
Generally, Kerr told Eoff what Kerr wanted for the cattle, which 
Eoff thought was usually on the high side. On some occasions, 
Kerr told Eoff someone would be by to buy them at a certain price, 
after which Stewart would come by and buy them at that price. 
Stewart generally bought Kerr plants for “Cassidy B”, Cassidy’s 
designation for Buerger Brothers, at what Eoff called “over- 
priced” figures. Exhibit 13 is a scale ticket involving the sale of 
2 steers planted by Kerr, sold by Eoff to Stewart for Buerger 
Brothers after Kerr had told Eoff someone would come buy them 
at a certain price, and Stewart came by and bought at that price. 
Eoff thought there was a deal between Kerr and Stewart. 

























10. On one occasion during the period January through July 
1953, Glenn Bomhak, an employee of Dempsey Wright, sold about 
4 cattle owned by Kerr to Stewart for Buerger Brothers. These 
cattle were not penned for sale, but were being driven down the 
alley leading from pens to scales, when Stewart came by and 
bought them. It is very unusual for cattle to be sold under these 
conditions. These were the Jerseys mentioned in Findings 6 and 7. 











11. Kerr’s records contain an account of sale showing the sale 
by Stribling, Cochran & Smith, for Kerr, on May 5, 1953, of 14 
cattle, of which 7, listed on 4 lines as “1s”, “3mx’”, “2H”, and 
“1H”, were sold to “Cassidy B”, the Cassidy designation for 
Buerger Brothers. There are pencil checks on these 4 lines, but 
not on the 4 lines listing sales to 4 other purchasers. Clipped to 
this account of sale are 3 bills showing the purchase of 4 cattle 
by Kerr on May 5 from Simms, 9 on May 4 from Cassidy, and 1 
on May 4 from Stribling. On the Cassidy bill there are pencil 
checks on 3 lines involving 3 cattle. Clipped also to these bills and 
the account of sale are adding machine tapes totalling the amounts 
of the 4 items (7 cattle) sold to Buerger, and amounts paid for 
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the 4 cattle purchased from Simms and the 8 checked of the 9 
purchased from Cassidy. The total cost of the 7 purchased is sub- 
tracted from the amount received for the 7 sold to Buerger, giving 
a figure of 83.20. “Profit” appears in pencil by this 83.20, and 
below it, also in pencil, is “41.60”. This is shown by photostatic 
copies of records admitted as Exhibit 3A-3E. 


12. A series entered as Exhibit 4, etc., shows similar clipped 
documents, including a split profit of $471.40, for 21 cattle sold 
on June 1, 1953, and 22 purchased about that time. 


13. Documents from Kerr’s records admitted as exhibits show 
that Cassidy had sold Kerr, on the same day, some of the cattle 
which Cassidy bought back from Kerr for Buerger Brothers at 
increased prices, on April 29, May 11, and July 18, 1953. 


14. Other exhibits from Kerr’s records show other instances 
in which Kerr purchased cattle at the stockyard, and on the same 
day sold them to Buerger Brothers through Cassidy, at higher 
prices. In other instances, the purchases had been made a day or 
two before the sale to Buerger. 


15. On the 83 cattle sold by Kerr to Buerger Brothers through 


Cassidy, involved in the above Findings, Kerr averaged a weight 
gain per head of 3.8 pounds, an average per cwt. gain of $2.49, 
and an average gain per head of $14.92. 


16. On the 69 head of cattle which Kerr purchased and sold at 
the stockyard, through all firms, during the week January 5 
through 9, 1953, Kerr’s average profit was $2.88 per head. 


17. On the 49 cattle so bought and sold during the week 
February 23 through 27, 1953, Kerr’s average profit per head 
was $3.94. 


18. On the 1,715 cattle Kerr bought and sold from January 1 
through June 22, 1953, his average profit per head was $3.86. 


19. The average profit of all dealers on all cattle sold at the 
stockyard during 1953 was $1.55 per head. 


20. The average profit on the 6,273 cattle sold at the stockyard 
during the period January through June 1953, by Kapp and Com- 
pany, a registered dealer and broker, was $2.11 per head. 


21. Ben Kapp, owner of Kapp and Company, expects to make 
an average of $2 to $2.50 per head on cattle sold during the year. 
In his experience, the best business for a cattle dealer is in the 
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fall: he is lucky to break even the first 3 months of the year. He 
does not believe any dealer can make as much as $10 per head 
average on cattle sold at the stockyard‘in a 6 month period. 


22. Peter Christy, the government accountant who examined 
Kerr’s records and presented most of the exhibits, testified on 
cross examination that Kerr had a partner in 1953, but there was 
no record of profit splits being made with the partner. Kerr testi- 
fied that, from January through July 1953, Coates Ridley, as his 
partner, had put up the money and cleared his trades, and that 
there was a division of profits between the two from time to time. 
Ridley is now deceased. 


23. The record evidence does not support the charge that Kerr 
caused fictitious names to be placed on scale tickets. 


CONCLUSIONS 


Findings 1-3 are technical and jurisdictional. Their contents are 
not in dispute. 
Findings 4-7 show how the situation developed into an investi- 


gation. Buerger thought Stewart was paying too much. The tele- 
phone call, from someone who knew about at least two trans- 


actions, would not by itself prove there was a deal between 
Stewart and Kerr. But when Buerger checked and found that, on 
two purchases where Buerger was charged what he thought was 
too much, Kerr had been on the receiving end of the high prices, 
it is not difficult to see why Buerger believed the anonymous 
caller. Such a deal would explain how Stewart could pay nearly 
twice the value for cattle which later findings indicate Stewart 
purchased under unusual conditions. It would explain why Stewart 
was “so consistently wrong” in purchasing for Buerger, and why 
cattle appeared for Stewart where there had been none an hour 
before. So Buerger went to Cassidy and Jones. 


The facts stated in Findings 4-7 were testified to by Buerger, 
with corroboration of a few items by Bryce and Christy. None of 
the details of the transactions involved are disputed. About the 
only attack on Buerger’s testimony was an attempt to show that, 
by seeing cattle after slaughter, Buerger could not very well esti- 
mate their value when purchased alive, and that Stewart’s opinion 
of value might be as good as Buerger’s. 


Finding 8 is based principally upon Bryce’s testimony. The facts 
were not contradicted. They show that Cassidy was sufficiently 
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disturbed to discharge its employee and disclaim any part in any 
deal he may have had. They also indicate that Stewart was a 
competent buyer for others than Buerger, buying on the high 
side only in the case of Kerr cattle. 


On the facts in Findings 1-8, minds might differ as to what was 
going on. But those facts just bring us what was known when the 
investigation began. Subsequent findings show what was disclosed 
when the government investigated the situation. 


Finding 9 shows that a cattle salesman thought Stewart was 
paying too much for Buerger’s cattle. From the circumstances of 
the sales, Eoff thought there was a deal. The details of the trans- 
actions related were not disputed. Kerr seemed to know who 
would buy and at what price, and Stewart knew what price to bid 
when he came by. We can think of no explanation for this other 
than that Kerr left his cattle with Eoff, and then told Stewart 
where to get the cattle and how much to pay for them. 


Finding 10 is based upon the testimony of Bomhak and a state- 
ment in Buerger’s testimony. Bomhak’s testimony does not clearly 
identify the cattle involved as the Jerseys mentioned in Buerger’s 
testimony, but his description fits in with Buerger’s statement 


that he was told the Jerseys he was discussing were bought in the 
alley. Whether or not these were the same, here is an instance 
of Stewart’s buying Kerr’s cattle for Buerger without the usual 
inspection of them in selling pens. This would be explained by a 
deal, where Kerr told Stewart where to get cattle, etc. This trans- 
action, and how it was made, are not contradicted, except that 
Kerr said he did not deal in Jerseys. 


Findings 11 and 12 show that cattle sold to Buerger were sin- 
gled out from cattle sold to others, that the difference between 
their cost and return was figured and labeled profit, and that this 
profit figure was divided by two. The only attempted explanation 
of this was the assertion that Kerr had a partner then, and that 
it may have been done in dividing profits with the partner. This, 
of course, does not explain why the profit was figured on Buerger 
cattle only, and not on all cattle shown on the documents. More 
will be said on this later. 

Findings 13 and 14 are not disputed. They show other sales to 
Buerger through Cassidy. 

Findings 15-18 show how very much more profit Kerr got from 
sales to Buerger than from his other sales. It would be difficult to 
account for this as coincidence. It would easily result from a deal 
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between Kerr and Stewart. No other explanation has been offered. 
Findings 19-21 show that Kerr’s profits on Buerger sales were 
also far out of line with usual profits of dealers on the market. 
On cross-examination, question was raised as to the value of some 
of these figures because some of the periods compared were dif- 
ferent, and there were questions indicating that profits might be 
larger in the first half of the year than in the second. The latter 
indication was shown to be the reverse of the actual fact by Kapp’s 
testimony that fall was the best time for making profits. 


Finding 22 concerns Kerr’s partnership. It is not too clear, 
because the record is not too clear on the subject. We are not told 
when the partnership began and ended, etc. Apparently Kerr was 
registered as an individual, not as a member of a partnership. The 
matter is further clouded by Kerr’s testimony that Bill Goodwin 
was also his partner, Kerr, Goodwin, and Ridley. Christy said 
there was no record of profits being divided between partners. 
Kerr testified that he left record keeping to the bookkeeper, and 
did not know whether his and Ridley’s records were kept together 
or separate. He said he did not know how to operate an adding 
machine, and did not put the figures on the tapes. As indicated 
above, it would take a much clearer picture than has been pre- 
sented to make it appear that the documents described in Findings 
11 and 12 related to a division of partnership profits of Kerr’s 
business, instead of a split of the profits on Buerger cattle with 
someone who was interested in those cattle only, and not interested 
as a partner in Kerr’s entire business. 


Finding 23 simply shows that the charge concerning fictitious 
names on scale tickets is not supported. More facts could be found 
on this subject, such as who may have put the names on the 
tickets, what the custom was in this respect, etc. Such details 
could serve no useful purpose here, however, and have not been 
made. In other words, it has not been found nor concluded that 
Kerr had any responsibility or guilt in connection with fictitious 
names on scale tickets. 


The facts show many circumstances explained only on the basis 
of a deal between Kerr and Stewart. An isolated instance might 
be the result of coincidence or honest mistake, but not the pattern 
we have here. We cannot escape the conclusion that Kerr and 
Stewart arranged to, and did, overcharge Buerger and split the 
profits. This constituted intentional and willful conduct and an 
unfair, discriminatory, and deceptive practice, in violation of 
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section 312 of the act (7 U.S.C. 218), authorizing the issuance of 
a cease and desist order, and a suspension of registration under 
7 U.S.C. 204. Such an order should be issued against Kerr, sus- 
pending his registration for 30 days, as recommended by the 
complainant. 


While it does not appear that Cassidy knew what its employee 
was doing, it is specifically made responsible for the employee’s 
acts by section 403 of the act (7 U.S.C. 223). Thus it is legally 
responsible for failing to furnish just, reasonable, nondiscrimina- 
tory, and nondeceptive services and practices, in violation of sec- 
tions 304, 307, and 312 of the act (7 U.S.C. 205, 208, and 213). 
In view of the corrective action it took as soon as a complaint was 
made, however, a cease and desist order seems to be sufficient in 
the case of Cassidy. 


ORDER 


Respondent George D. Kerr and respondent Cassidy Commis- 
sion Company shall cease and desist from participating in any 
deal or agreement or arrangement by which a market agency or 
any employee of a market agency will, or will be personally inter- 


ested and tempted to, pay higher prices for livestock purchased 
on commission than are reasonable. 

Respondent Kerr’s registration as a dealer under the act is 
suspended for 30 days. 

This order shall become effective on the 10th day after this date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4372) 


In re LEO RAUCH AND CARMAN L. RAUCH, PARTNERS, DOING BUSI- 
NESS AS LEO RAUCH. P&S Docket No. 2168. Decided September 
20, 1955. 


Suspension of Registration—Cease and Desist—Viola- 

tions of Act—Failure to Pay for Livestock Purchased— 

Issuing Checks Without Sufficient Funds on Deposit— 
Operating as Dealer Without Registration—Default 


Where it is alleged in the complaint that respondents purchased livestock and 
in payment therefor issued checks which were returned unpaid because 
of insufficient funds and were unable to make payment and engaged in 
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business as a dealer without being registered and where respondents 
failed to file an answer, held, under the rules of practice governing pro- 
ceedings under the act, respondents’ failure to file an answer constitutes 
an admission of the charges and a waiver of oral hearing and respondents 
shall cease and desist from paying for livestock with checks without 
having sufficient deposit in the bank and engaging in business as a dealer 
without being registered and respondents’ registration is suspended for 
a period of 90 days and thereafter until they establish they are no 
longer insolvent. 













Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr, John Curry, Hearing Examiner. 







Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 









This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), insti- 
tuted by a complaint issued by H. E. Reed, Director of the Live- 
stock Division, Agricultural Marketing Service. The complaint 
alleges that the respondents have engaged in a series of violations 
of the act and the regulations. The respondents have failed to file 
an answer. Under the rules of practice governing proceedings 
under the act, respondents’ failure to file an answer constitutes 
an admission of the charges and a waiver of oral hearing. Hear- 
ing Examiner John Curry issued a report recommending that the 
respondents be found to have violated the act and the regulations 
as charged. The respondents did not file exceptions to the report 
and this decision and order adopt the hearing examiner’s recom- 
mendations. 















FINDINGS OF FACT 


1. The public livestock auction facilities of the Beverly Sales 
Company, Salina, Kansas, the Clay Center Sales Company, Clay 
Center, Kansas, the Cloud County Livestock Commission Com- 
pany, Concordia, Kansas, and the Hansen-Kirkeminde Livestock 
Auction, Beloit, Kansas, were at all times mentioned herein and 
are now posted stockyards subject to the provisions of the act. 









2. Respondents are registered with the Secretary of Agricul- 
ture as a dealer to buy and sell livestock for their own account 
at various posted stockyards in the State of Kansas, including 
the Beverly Sales Company, Salina; the Clay Center Sales Com- 
pany, Clay Center; and the Hansen-Kirkeminde Livestock Auc- 
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tion, Beloit; and at all times mentioned herein respondents were 
so registered. 


3. On or about the dates and at the stockyards set forth in 
the tabulation below, respondents purchased livestock and in 
payment therefor issued checks which were returned unpaid 
because of insufficient funds. 


Date Posted Stockyard No. Head Amount 

1955 

April 9 Cloud County Livestock 28 cattle $ 3,131.75 
Commission Company 

April 11 Beverly Sales Company 83 cattle 3,230.72 

April 12 Hansen-Kirkeminde 7 cattle 572.84 
Livestock Auction 

April 12 Clay Center Sales Company 21 cattle 8,046.24 

April 12 Clay Center Sales Company 29 cattle 2,448.54 


Totals 118 cattle $12,430.09 


4. Respondents were unable to pay the indebtedness referred 
to in Finding of Fact 3 at the time it was incurred and are unable 
to pay such indebtedness in the usual course of business. 


5. During the month of April 1955, respondents engaged in 
business as a dealer at the Cloud County Livestock Commission 
Company, Concordia, Kansas, a posted stockyard, without being 
registered as a dealer and bonded at such stockyard. 


CONCLUSIONS 


By reason of the facts set forth above in the findings, the 
respondents violated sections 303 and 312(a) of the act (7 U.S.C. 
203, 213(a)) and sections 201.10 and 201.29 of the regulations 
(9 CFR, 1954 Supp., 201.10, 201.29), and are insolvent within 
the meaning of the Act of Congress approved July 12, 1943 (7 
U.S.C. 204). The violations are serious and, therefore, it is re- 
quired that an appropriate sanction be applied in the matter. 


ORDER 


The respondents shall cease and desist from: 
1. Issuing checks to cover the cost of livestock purchased by 
them at posted stockyards without having on deposit in the bank 
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upon which such checks are drawn sufficient funds to pay such 
checks; and 

2. Engaging in business at posted stockyards as a dealer 
without being registered and bonded as a dealer at such stock- 
yards. 

Respondents’ registration under the act is suspended for a 
period of 90 days and thereafter until such time as they submit 
evidence establishing that they are no longer insolvent. When 
respondents have submitted evidence establishing their solvency, 
a supplemental order will be issued in this proceeding terminat- 
ing the suspension of their registration after the 90-day suspen- 
sion has expired. 

This order shall become effective on the sixth day after service. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4373) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NOIS. P&S Docket No. 402. Decided September 28, 1955. 


Continuation of Rates and Charges 


Since the parties are agreed, the respondents are authorized to continue 
assessing the current schedule of rates and charges to and including 
November 14, 1956, unless changed before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. H. H. Park, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
October 14, 1953 (12 A.D. 1128), authorizing them to continue 
assessing to and including November 14, 1955, the rates and 
charges provided for in the order of November 8, 1951 (10 A.D. 
1410). 
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On September 2, 1955, respondents filed a petition requesting 
that the current rates and charges be continued in effect to and 
including November 14, 1956. Prior to the issuance of the order 
of November 8, 1951, authorizing increases in rates and charges, 
notice of the petition therefor was published in the Federal Reg- 
ister, and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or any rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 
unnecessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
this order be conditioned upon respondents complying with all 
of the applicable terms of the stipulation attached to and made a 
part of the answer filed by the Livestock Branch on September 
23, 1947. 

Since the parties are agreed, the respondents are authorized 
to continue assessing the current schedule of rates and charges 
during the life of this order upon the condition that the respon- 
dents comply with the applicable terms of the stipulation referred 
to above. 

This order shall become effective on November 15, 1955, and 
shall remain in effect to and including November 14, 1956, unless 
changed before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4374) 


FARMERS PRODUCE, INC. v. M. S. TOLEDO COMPANY. PACA Docket 
No. 6543. Decided September 1, 1955. 


Failure to Pay Purchase Price of Lettuce—Default 


Where complainant sought an award of reparation in the amount of the 
alleged purchase price of lettuce sold and delivered to respondent, held, 
that, in accordance with the rules of practice under the act, respondent, 
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by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the agreed purchase price of the lettuce is a violation of 
section 2 of the act, for which reparation should be awarded to 
complainant. 


Farmers Produce, Inc., of Watsonville, California, complainant, pro se. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed November 24, 1954, and formal com- 
plaint was filed March 10, 1955. Complainant seeks an award of 
reparation in the amount of $1,573.20 which is alleged to be the 
purchase price of a carload of lettuce sold and delivered to 
respondent in May 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on May 25, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 7, 1955. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Farmers Produce, Inc., is a corporation whose 
address is P. O. Box 268, Watsonville, California. 


2. Respondent is an individual, Morris Samuel Toledo, doing 
business as M. S. Toledo Company, whose address is 7130 Holly- 
wood Boulevard, Los Angeles, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


38. On May 14, 1954, in the course of interstate commerce, 
complainant sold to respondent 552 cartons of Iceberg lettuce 2 
dozen size, grading 65 percent of U.S. No. 1 at $2.70 per carton, 





756 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 756 


f.o.b. Watsonville, California, plus 15 cents per carton for vacuum 
cooling. 

4. On May 14, 1954, lettuce meeting the specifications of the 
foregoing contract was shipped in car PFE 65862, from Watson- 
ville, California, to respondent at Kansas City, Missouri. Respond- 
ent accepted the lettuce on its arrival at Kansas City. 


5. The purchase price of the carload of lettuce is $1,573.20, 
no part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on November 24, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint. constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the carload of lettuce is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,573.20, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $1,573.20, with interest thereon 
at the rate of 5 percent per annum from June 1, 1954, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4375) 


PRINCE & WIEWORA, INC. v. BARISH PRODUCE COMPANY, INC. 
PACA Docket No. 6537. Decided September 1, 1955. 


Failure to Pay Balance of Purchase Price of Apples— 
Default 


Where complainant sought an award of reparation in the amount of the 
alleged unpaid balance of the purchase price of apples sold and delivered 
to respondent, held, that, in accordance with the rules of practice under 
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the act, respondent, by failing to file an answer, admitted the material 
facts alleged in the complaint and waived oral hearing, and its failure 
to pay promptly to complainant the agreed purchase price of the apples 
is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 

Floch & Kohls, Omak, Washington, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 7, 1955, and formal com- 
plaint was filed March 28, 1955. Complainant seeks an award of 
reparation in the amount of $1,935, the alleged balance of the 
purchase price of one carload of apples sold and delivered to 
respondent in December 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on May 31, 1955. On 
that same day a copy of the report of investigation and a copy 
of the formal complaint were served upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Prince & Wiewora, Inc., is a corporation 
whose address is Oroville, Washington. 


2. Respondent, Barish Produce Company, Inc., is a corporation 
whose address is 1126 South Central Expressway, Dallas, Texas. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On December 15, 1954, in the course of interstate commerce, 
complainant contracted to sell to respondent one carload of 800 
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boxes of Washington C grade Delicious apples which had been 
shipped from Omak, Washington, on December 8, 1954. The 
agreed price was $2.75 per box for 670 boxes of size 138 and 
larger, and $2.25 per box for 130 boxes of sizes 150 and 163, f.o.b. 


Omak, Washington. 


4. On December 8, 1954, complainant shipped apples meeting 
the specifications of the foregoing.contract in car FGEX 52536, 
from Omak, Washington. Upon arrival at Dallas, Texas, respond- 
ent accepted the apples and made no complaint with reference 


thereto. 


5. The purchase price of the carload of apples is $2,135, of 
which only $200 has been paid, leaving a balance of $1,935 due 
and owing by respondent to complainant. 


6. Formal complaint was filed on March 28, 1955, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the carload of apples is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,935, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,935, with interest 
thereon at the rate of 5 percent per annum from January 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4376) 


AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY Co., INC. 
AND/OR PICKRELL AND CRAIG Co., INC. PACA Docket No. 6353. 
Decided September 2, 1955. 


Rejection of Commodity Without Reasonable Cause— 
Resale—Damages—Default 


Where respondent failed to answer a complaint alleging that it purchased 
seed potatoes from complainant but failed to make the required deposit 
and sought to cancel the contract, held, failure to answer is deemed to 
be an admission of the allegations and respondent’s refusal to accept the 
potatoes was in violation of the act and complainant is awarded repara- 
tion for the difference between the original contract price and the amount 
realized upon resale. 


Evidence—Dismissal 


Where complainant filed a complaint against the purchaser of potatoes and 
the broker who negotiated the contract but there was nothing in the 
evidence indicating the broker was guilty of wrong conduct and com- 
plainant requested that the complaint be dismissed as to the broker, 
it is, accordingly, dismissed. 


", Floyd L. Harding, of Presque Isle, Maine, for complainant. Bell Whole- 
sale Grocery Co., Inc., of Baxter Kentucky, and Pickrell and Craig Co., 
Inc., of Louisville, Kentucky, respondents, pro se. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 3, 1954, in which com- 
plainant alleges damages sustained as a result of the unlawful 
refusal of a carload of seed potatoes sold to respondent, Bell 
Wholesale Grocery Co., Inc., in October 1953 for future delivery. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent Bell Wholesale Grocery Co., Inc., on September 30, 
1954. Similar copies were served upon respondent Pickrell and 
Craig Co., Inc., on October 1, 1954. A copy of the report of in- 
vestigation was served upon complainant’s attorney on September 
30, 1954. Respondent Pickrell and Craig Co., Inc., filed an answer 
to the complaint on October 25, 1954, denying any wrong doing 
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in its capacity as broker in the transaction and denying any 
liability on its part. This respondent filed an opening statement 
of facts, with brief attached, on November 16, 1954, in support 
of its answer to the complaint. 


Although respondent Bell Wholesale Grocery Co., Inc., was 
notified in writing at the time of service of the formal complaint 
that an answer thereto should be filed within 20 days after such 
service and that, in accordance with section 47.8(c) of the rules 
of practice, failure to file an answer would constitute an admis- 
sion of the facts alleged in the complaint, this respondent did not 
file a formal answer to the complaint. As to respondent Bell Whole- 
sale Grocery Co., Inc., the issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Aroostook Growers, Inc., is a corporation 
whose address is Presque Isle, Maine. 


2. Respondent, Bell Wholesale Grocery Co., Inc. (hereinafter 


referred to as respondent Bell), is a corporation whose address is 
Baxter, Kentucky. At the time of this transaction, this respondent 
was licensed under the act. 


3. Respondent, Pickrell and Craig Co., Inc. (hereinafter re- 
ferred to as respondent Pickrell), is a corporation whose principal 
office is located at Louisville, Kentucky, with a branch office at 
Middleboro, Kentucky. At the time of this transaction, this 
respondent was licensed under the act. 


4. On or about October 26, 1953, in the course of interstate 
commerce, complainant sold to respondent Bell a carload of cer- 
tified Cobbler seed potatoes, “Taterstate” label, for shipment in 
February 1954, at $1.75 per cwt., f.o.b. Presque Isle, Maine, the 
buyer to advance a $200.00 deposit. 


5. The contract was negotiated between the parties by respond- 
ent Pickrell as broker, who acted in the transaction as agent for 
both parties. Copies of a Broker’s Standard Memorandum of Sale, 
which included the terms of the contract, were mailed to both 
parties. No objection was made by respondent Bell to the terms 
of the contract as shown on the memorandum of sale. 
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6. Respondent Bell did not advance the $200 deposit called for 
by the contract, and, upon inquiry through the broker, com- 
plainant was notified by the broker in a letter dated January 15, 
1954, that the “order” had been cancelled by respondent Bell. At 
the same time, the broker transmitted an offer by respondent Bell 
to “re-book” the carload of potatoes “at today’s price without a 
required deposit.” 


7. Complainant refused the offer made by respondent Bell, 
who thereupon insisted upon cancellation. Complainant refused to 
accept cancellation of the contract and requested the broker to 
notify respondent Bell that the potatoes would be resold for Bell’s 
account and that this respondent would be held responsible for 
any loss. 


8. Complainant resold the carload of potatoes on February 12, 
1954, to Thomas E. Moore, Dover, Delaware, at $1.20 per cwt. for 
a total price of $540.00. 


9. Complainant requested in its opening statement of facts 
that the complaint be dismissed as to respondent Pickrell, and 
that respondent Bell be held liable for damages sustained. 


10. The total agreed purchase price for the carload of seed 
potatoes sold to respondent Bell is $787.50. The amount realized 
by complainant upon the resale of the potatoes is $540.00. Re- 
spondent Bell is indebted to complainant for the difference between 
these two figures, or for the sum of $247.50. 


11. The formal complaint was filed on August 3, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


In its defense to the complaint, respondent Pickrell, who acted 
as broker in this transaction, denied all liability. There is nothing 
in the evidence that would indicate respondent Pickrell was guilty 
of any negligence or wrong doing in connection with its duties 
as broker. Complainant, apparently recognizing this fact, has 
relieved respondent Pickrell of any liability and has requested 
that the complaint as to Pickrell be dismissed. Accordingly, the 
complaint as to this respondent should be dismissed. 


The failure of respondent Bell to file an answer to the formal 
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complaint is deemed to be an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


It appears clear from the record that respondent Bell entered 
into a contract with complainant, through the broker Pickrell, for 
the purchase of a carload of seed potatoes for future delivery at 
an agreed price. Although respondent Bell made no objections to 
the $200.00 advance deposit required under the contract at the 
time of the transaction, it appears that the advance was never 
made and several months later Bell did object to making a $200.00 
advance. At that time, Bell requested that the potatoes be “re- 
booked” to it at the current market price, instead of the agreed 
contract price, and without the requirement of the $200.00 ad- 
vance. When complainant refused to agree to this change in the 
contract, Bell sought to cancel the contract. Complainant refused 
to accept the cancellation and resold the potatoes for Bell’s account. 
The potatoes were sold at $1.20 per cwt. or $540.00 for the load. 
It appears that the resale was made at the best prevailing market 
price. 


Respondent Bell’s refusal to accept the carload of potatoes in 


compliance with the contract was a violation of section 2 of the 
act. Complainant sustained damages as a result of Bell’s unlawful 
refusal of the potatoes in the amount of $247.50, being the differ- 
ence between the original contract price of $787.50 and the amount 
of $540.00 realized by complainant upon a resale of the potatoes. 
Complainant should be awarded reparation in the amount of 
$247.50 against Bell, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent Bell 
Wholesale Grocery Co., Inc., shall pay to complainant, as repara- 
tion, the sum of $247.50, with interest thereon at the rate of 5 
percent per annum from March 1, 1954, until paid. 

The complaint as to Pickrell and Craig Co., Inc., is hereby 
dismissed. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shal] be served upon the parties. 
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(No. 4377) 


In re LATIN-AMERICAN FRUIT AND SHIPPING CORPORATION. PACA 
Docket No. 6351. Decided September 2, 1955. 


Disciplinary Proceeding—Revocation of License—Obtain- 
ing License on Basis of False or Misleading Statements— 
Default 


Where it is alleged that respondent obtained a license under the act on the 
basis of false or misleading statements contained in its application and 
no denial is made by respondent, held, respondent’s license is subject to 
revocation but as respondent’s license has expired and respondent is no 
longer engaged in business there is no need to order a revocation of 
license. 


Failure to Deny Allegation in the Complaint—Default 


Where respondent contended that its letter constituted an answer to the 
complaint and that it did not admit the allegations contained in the 
complaint but the letter itself did not controvert or deny the allegations 
in the complaint, held, respondent admitted, in effect, the allegations of 
the complaint. 

. Frederick W. Woodley, for Fruit and Vegetable Division, Agricultural 
Marketing Service. Benjamin, Galton & Robbins, of New York, New 
York, for respondents, Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on December 20, 1954, by the Chief, 
Regulatory Branch, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that the respondent obtained a license 
under the act to engage in the business of handling fresh and 
frozen fruits and vegetables in interstate and foreign commerce 
as a commission merchant, dealer, and broker on the basis of 
false or misleading statements contained in its application for a 
license and that, therefore, such license should be revoked pur- 
suant to the provisions of section 8(c) of the act (7 U.S.C. 
499h (c)). 

At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 47.30 of 
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the rules of practice (7 CFR 47.30), failure to file an answer would 
constitute an admission of the facts alleged in the complaint and, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 47.30(c) of the rules of practice. On June 17, 1955, the 
hearing examiner issued a report containing proposed findings of 
fact and conclusions and recommending that respondent’s license 
be revoked. Respondent filed exceptions to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Respondent, Latin-American Fruit and Shipping Corpora- 
tion, is a corporation whose address is 21 West Street, New York, 
New York. 


2. On July 16, 1954, respondent filed with the Regulatory 
Branch, Fruit and Vegetable Division, Agricultural Marketing 
Service, an application dated July 5, 1954, for the issuance of a 


license pursuant to the provisions of the act. The application 
stated that respondent was incorporated in June 1954 under the 
laws of the State of Delaware and that the officers were Arthur E. 
Ferris, President, and Philip Kramer, Vice President. 


3. Pursuant to this application, the Regulatory Branch issued 
license No. 153059 to the respondent on July 16, 1954. Such 
license authorized respondent to engage for one year in the 
business of handling fresh and frozen fruits and vegetables in 
interstate and foreign commerce as a commission merchant, dealer 
and broker. 


4. The application for license contained a false or misleading 
statement in that it failed to disclose that on July 5, 1954, Samuel 
Perlstein was respondent’s vice president and assistant secretary. 
On December 19, 1951, an order was issued in Andes Fruit & 
Produce Corp. v. Samuel Perlstein, 10 A.D. 1537, holding that 
Samuel Perlstein and Tamar Weber, a partnership doing business 
as Samuel Perlstein, had violated section 2 of the act by failing to 
pay the amount due the complainant in connection with the pur- 
chase of certain quantities of bananas. The complainant was 
awarded reparation in the amount of $12,626.58, with interest at 
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the rate of five percent per annum from February 1, 1949, until 
paid. Neither Samuel Perlstein nor Tamar Weber paid the amount 
of the award or any part thereof. By reason of the failure to pay, 
the license (No. 127566) held by Samuel Perlstein, the partner- 
ship, was automatically suspended on January 24, 1952. 


5. The application contained a false or misleading statement 
as to the date of incorporation of respondent. Contrary to the 
statement in the application, respondent was incorporated under 
the laws of the State of Delaware on December 23, 1952. 


6. The application also contained a false or misleading state- 
ment in that it failed to disclose that Rebecca Perlstein was a 
principal stockholder, being the holder of 45 of the 100 shares 
issued by respondent. The application form required the listing 
of the names of the principal] stockholders and the percentage of 
common stock held by each. 


7. The license issued to respondent was obtained through the 
false or misleading statements described above in Findings of 
Fact 4, 5 and 6. 


CONCLUSIONS 


The respondent, in its exceptions to the hearing examiner’s 
report, contends that its letter of April 1, 1955, to the Chief, 
Regulatory Branch, constituted an answer to the complaint and 
that it did not admit the allegations contained in the complaint. 
Respondent’s letter of April 1, 1955, requested an extension of 
time within which to file an answer to the complaint and contained 
an alleged answer in the event that the extension of time was not 
granted or the complaint was not withdrawn. The extension of 
time was granted but the respondent failed to file an answer. The 
condition precedent to the designation of respondent’s letter of 
April 1, 1955, as an answer to the complaint did not occur. More- 
over, the letter did not controvert or deny the allegations of the 
complaint. Therefore, respondent admitted, in effect, the allega- 
tions of the complaint and the preparation of a report by the 
hearing examiner without further investigation or hearing was 
proper. 

The license issued to respondent was obtained through false or 
misleading statements contained in the application filed by re- 
spondent on July 16, 1954, and, therefore, respondent’s license 
is subject to revocation pursuant to section 8(c) of the act. How- 
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ever, as respondent’s license has expired and as it appears that 
respondent is no longer engaged in business, there is no point in 
ordering revocation. Nevertheless, the facts should be published. 


ORDER 


The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 

This order shall become effective ten days after the date hereof. 


(No. 4378) 
PACA Docket No. 6339. Decided September 2, 1955. 


Failure to Show Complainant is Real Party in Interest— 
Dismissal 


Where complainant sought an award of reparation in the amount of the 
purchase price of watermelons sold and delivered to respondent but it 
appears from the evidence that complainant was merely the broker who 
negotiated the transaction and complainant offered no evidence of an 
assignment, held, complainant has failed to show a sufficient beneficial 
interest in the transaction to qualify as a proper party to maintain this 
action and the complaint is, accordingly, dismissed. 


Complainant, pro se. Meier, Kennedy & Quinn, of St. Paul, Minnesota, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 17, 1954, and a formal com- 
plaint was filed August 20, 1954. It is alleged that on or about 
May 19, 1954, complainant sold to respondent a truckload of U. S. 
No. 1 watermelons represented to have been shipped on May 18, 
1954; that watermelons meeting the specifications of the contract 
were shipped to respondent on May 19, 1954; that complainant 
advised respondent of the later shipping date and received no 
objection thereto; and that respondent unlawfully rejected said 
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watermelons, thereby causing damage to complainant in the 
amount of $310.85. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on September 13, 1954. A copy of the report of investigation 
was served upon complainant on the same date. 


Respondent filed its answer to the formal complaint on Sep- 
tember 29, 1954, alleging that it agreed to purchase the water- 
melons but that complainant breached the agreement by failing 
to fully perform its terms, whereupon respondent was justified 
in rescinding said agreement. 


Since the amount involved is under $500, the issues were sub- 
mitted under the shortened method of procedure provided for in 
section 47.20 of the rules of practice. Pursuant to this procedure, 
complainant filed an opening statement of facts, respondent filed 
an answering statement, and complainant filed a statement in 


reply. 



















FINDINGS OF FACT 






1. Complainant is a corporation, * * *, whose address is * * *. 









2. Respondent is an individual, * * *, whose address is * * *. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 










3. On or about May 19, 1954, in the course of interstate com- 
merce, complainant, acting as a broker, negotiated a sale by * * * 
to respondent of one truckload of approximately 1,034 U. S. No. 
1 Black Diamond watermelons, with a net weight of 31,160 
pounds, at $2.75 per cwt., f.o.b. shipping point. 


4. Pursuant to contract, on May 19, 1954, * * * shipped a 
truckload of watermelons from a loading point * * * to re- 
spondent at * * *. 


















5. Upon arrival at destination, respondent rejected the truck- 
load of watermelons and complainant refused to accept said 
rejection. 











6. Complainant has submitted no evidence of an assignment 
or any other legal basis upon which to qualify as a proper com- 
plaint in this proceeding. 
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7. Complainant filed a formal complaint with the Department 
on August 20, 1954, which was within 9 months after the time 
the alleged cause of action accrued. 


CONCLUSIONS 


Complainant herein seeks an award of reparation for damages 
sustained on a carload of watermelons allegedly sold by it to 
respondent. 

The principal question before us in this proceeding is whether 
complainant is the proper party to bring this action. Although 
complainant, in its complaint, alleges that it sold the produce to 
respondent, it appears from the evidence that complainant was 
merely the broker who negotiated the transaction, for attached 
to complainant’s formal complaint is a broker’s copy of a Stand- 
ard Confirmation of Sale, with complainant’s name printed at 
the top and signed in behalf of complainant as broker by its 
agent, * * *. This Confirmation of Sale recites that the water- 
melons were sold to * * * for the account of * * *. Also attached 
to the formal complaint is an invoice bearing at the top the 
printed name * * *. This invoice recites that the watermelons 
were sold to * * *, and that complainant was the broker. 

We have held in previous decisions that one who acts merely 
as a broker in negotiating a purchase and sale and has no other 
interest in the transaction, does not have a sufficient beneficial 
interest to maintain an action for the purchase price before the 
Secretary under the Act. J. E. Nelson v. Nelson & Co., Inc., PACA 
Docket No. 2102, S. 1295 (1936). The complainant in a repara- 
tion proceeding must be a real party in interest as recognized 
by established legal principles. Adams v. Mills, 266, U.S. 397 
(1982), Gridley, Maxon & Co., Inc. v. Paul Paulos & Co., Inc., 6 
A.D. 720. 

Complainant has offered no evidence of an assignment or other 
legal basis which would entitle it to maintain this cause of action 
or which would authorize the Secretary to make an award to 
complainant. It is concluded that complainant as a broker has 
failed to show a sufficient beneficial interest in the transaction to 
qualify as a proper party to maintain this action. Accordingly, 
the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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Cite as 14 A.D. 769 


(No. 4379) 


LANG-LAWLESS FRUIT COMPANY, INC. v. GRAPPEL BROS. AND/OR 
SELEVISION CORPORATION OF AMERICA, INC. PACA Docket No. 
6530. Decided September 12, 1955. 


Failure to Pay Purchase Price of Citrus Fruit—Liability 
of Guarantor of Payment—Default 


Where complainant alleged that it sold and delivered citrus fruit to 
respondent-purchaser who failed to make payment and that respondent- 
broker who guaranteed to complainant payment of the purchase price 
also failed to make payment, and neither respondent answered the com- 
plaint, held, respondents’ failure to answer constitutes a waiver of oral 
hearing and an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice, and complainant is awarded reparation 
against both respondents, jointly and severally for the total of the 
purchase price. : 

Bernstein, Weiss, Tomson, Hammer & Parter, of New York, New York, for 
complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
Complainant filed a formal complaint on March 21, 1955, alleg- 
ing that Grappel Bros. failed and refused to pay $2,706.51, the 
total of the purchase prices of two truckloads of citrus fruit sold 
to this respondent in January 1955. Complainant further alleges 
that Selevision Corporation of America, Inc., negotiated both 
contracts as agent for buyer and seller, and in addition guaran- 
teed to complainant payment of the purchase prices but it too 
failed and refused to pay the same on demand. Complainant 
requests an award of reparation against both respondents in the 
amount of $2,706.51. 


A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on June 2, 1955. Copies 
of the report of investigation and the formal complaint were 
served upon respondent Grappel Bros. on June 3, 1955, and upon 
respondent Selevision Corporation of America, Inc., on June 
5, 1955. 


At the time of service of the formal complaint, each respon- 
dent was notified in writing that an answer thereto should be 
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filed within 20 days after such service and that, in accordance 
with section 47.8(c) of rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
neither respondent has filed an answer. The issuance of an order 
is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant Lang-Lawless Fruit Company, Inc., is a cor- 
poration whose address is P. O. Box 631, Winter Haven, Florida. 


2. Respondent Grappel Bros. is a partnership composed of 
Leon Grappel and Herman Grappel, whose address is 51 Brook- 
lyn Terminal Market, Brooklyn, New York. At the time of the 
transactions involved herein this respondent was licensed under 
the act. 


8. ‘Respondent Selevision Corporation of America, Inc., is a 
corporation whose address is 52 Wall Street, New York, New 
York. At the time of the transactions involved herein, this re- 
spondent was licensed under.the act. 


4. In the course of interstate commerce complainant con- 
tracted to sell to respondent Grappel Bros. two truckloads of 
U. S. No. 1 grade citrus fruit on a delivered basis. The dates of 
sale, quantities and prices are as follows: 


Date Unit 

1955 Quantity Price Total 

Jan. 6 19 Boxes Oranges @ $3.53 67.07 
141 Boxes Oranges @ 3.28 462.48 
100 Boxes Grapefruit @ 3.28 328.00 
75 Flats Tangerines @ 3.01% 226.13 
155 Flats Tangerines @ 2.01% 312.33 


$1,396.01 


200 Boxes Oranges @ $3.53 $ 706.00 
100 % Boxes Oranges @ 2.765 276.50 
50 Boxes Grapefruit @ 3.53 176.50 
50 Boxes Grapefruit @ 3.03 151.50 


$1,310.50 


5. Respondent Selevision Corporation of America, Inc., as 
broker, negotiated the foregoing contracts and guaranteed to 
complainant payment of the purchase prices of the two loads. 
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6. Two truckloads of citrus fruit meeting the specifications 
of the contracts of purchase and sale were shipped by complain- 
ant from Winter Haven, Florida, to respondent Grappel Bros. at 
Brooklyn, New York. Respondent Grappel Bros. received and 
accepted the two truckloads of citrus fruit on arrival and made 
no complaint with reference thereto. 


7. The purchase prices of the two truckloads of citrus fruit 
total $2,706.51. Although complainant has made demand upon 
respondents for payment of the purchase prices, no part thereof 
has been paid. 


8. Formal complaint was filed on March 21, 1955, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of either respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


It is clear from the record that respondent Grappel Bros. is 
obligated to pay complainant $2,706.51 for the two truckloads 
of citrus fruit. Respondent Selevision Corporation of America, 
Inc., as guarantor of the account, is also liable for that amount, 
in view of the failure of respondent Grappel Bros. to pay. The 
failure of these respondents to pay promptly to complainant the 
amount stated is in violation of section 2 of the act. Complain- 
ant should be awarded reparation against both respondents, 
jointly and severally, in the amount of $2,706.51, with interest. 
Of course, payment of a total of $2,706.51, with interest, to com- 
plainant will discharge its claim. 


The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Grappel 
Bros. and respondent Selevision Corporation of America, Inc., 
jointly and severally, shall pay to complainant, as reparation, 
$2,706.51, with interest thereon at the rate of 5 percent per 
annum from February 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4380) 


THOMAS J. MALONEY v. FRANCIS PRODUCE COMPANY. PACA 
Docket No. 6560. Decided September 16, 1955. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant alleged that he sold and delivered potatoes to respondent 
who accepted them but only made part payment of the purchase price 
and respondent failed to file an answer, held, respondent’s failure to 
answer constitutes an admission of the allegations and its failure to pay 
the full purchase price is in violation of section 2 of the act and com- 
plainant is awarded reparation in the amount of the unpaid balance. 


Mr. Thomas J. Maloney, of Freehold, New Jersey, complainant, pro se. Mr. 
A, D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 11, 1955, and formal com- 
plaint was filed June 20, 1955. Complainant seeks an award of 
reparation in the amount of $82.50 which is alleged to be the 
balance of the purchase price of 275 sacks of potatoes sold and 
delivered to respondent in November 1954. 


A copy of the report of investigation made by the Department 
was served upon complainant on July 13, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on July 13, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant is an individual, Thomas J. Maloney, whose 
address is Star Route, Highway 33, Freehold, New Jersey. 
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2. Respondent, Francis Produce Company, is a partnership 
composed of Joseph G. Francis and Frank B. Francis whose 
address is 423 Westfield Street, Greenville, South Carolina. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On November 10, 1954, in the course of interstate com- 
merce, complainant sold to respondent 275 bags of U. S. No. 1, 
Size A, potatoes at $3.00 per bag delivered Greenville, South 
Carolina. 


4. On November 10, 1954, potatoes meeting the specifications 
of the foregoing contract were shipped by truck from Freehold, 
New Jersey, to respondent at Greenville, South Carolina. On 
November 11, 1954, the parties agreed to reduce the price to $2.90 
per bag. Respondent accepted the potatoes on arrival at Greenville. 

















5. The reduced purchase price of the 275 bags of potatoes is 
$797.50. Respondent paid the truck driver $60 at the request of 
complainant and paid complainant $655. Deducting these pay- 
ments leaves a balance of $82.50, due and owing to complainant 
from respondent. 


6. Formal complaint was filed on June 20, 1955, which was 
within nine months after the cause of action accrued. 










CONCLUSIONS 









The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 
Respondent’s failure to pay promptly to complainant the balance 
of the purchase price of the 275 bags of potatoes is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $82.50, with interest, and the facts should be 
published. 












ORDER 





Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $82.50, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
vaid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4381) 


DRAKE PRODUCE COMPANY v. ROCKFORD BANANA COMPANY. PACA 
Docket No. 6556. Decided September 21, 1955. 


Failure to Pay Purchase Price of Bananas—Default 


Where complainant alleged that he sold and delivered bananas to respondent 
but respondent failed to pay the purchase price and respondent did not 
answer the complaint, held, respondent’s failure to answer constitutes 
an admission of the allegations in the complaint and respondent’s failure 
to make prompt payment is in violation of section 2 of the act and 
complainant is awarded reparation in the amount of the purchase price. 


Drake Produce Company, of Terra Haute, Indiana, complainant, pro se. 
Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 28, 1955, and formal com- 
plaint was filed June 8, 1955. Complainant seeks an award of 
reparation in the amount of $435 which is alleged to be the pur- 
chase price of 135 boxes of bananas sold and delivered to respond- 
ent in August 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 30, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 30, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 


proceedings. 
FINDINGS OF FACT 


1. Complainant is an individual, Dorlin William Drake, doing 
business as Drake Produce Company, whose address is 202 Chest- 
nut Street, Terre Haute, Indiana. 





DRAKE PRODUCE v. ROCKFORD BANANA 775 
Cite as 14 A.D. 774 


2. Respondent is an individual, Felix DiFede, doing business 
as Rockford Banana Company, whose address is 2636 11th Street, 
Rockford, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about August 30, 1954, in the course of interstate 
commerce, complainant sold to respondent 75 boxes of bananas at 
$3.00 per box, and 60 boxes of bananas at $3.50 per box delivered 
Rockford, Illinois. 


4. On or about August 30, 1954, complainant shipped bananas 
meeting the specifications of the foregoing contract by truck from 
Terre Haute, Indiana, to respondent at Rockford, Illinois. Re- 
spondent accepted the bananas on their arrival at Rockford, 
Illinois, and made no complaint with reference thereto. 


5. The purchase price of the 135 boxes of bananas is $435, no 
part of which has been paid by respondent to complainant. 


6. Informal complaint was filed on February 28, 1955, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 135 boxes of bananas is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $435, with interest, and the facts should be published. 


ORDER 


Within 30 days from the. date of this order, respondent shall 
pay to complainant, as reparation, $435, with interest thereon at 
the rate of 5 percent per annum from September 1, 1954, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 776 


(No. 4382) 


MUTUAL PRODUCE Co. v. BIDDLE BROKERAGE COMPANY. PACA 
Docket No. 6439. Decided September 21, 1955. 


Breach of Contract—Failure to Ship Produce Meeting 
Contract Specifications—Damages—Default 


Where complainant alleged that it purchased watermelons, cantaloupes and 
tomatoes from respondent but that the watermelons and tomatoes failed 
to meet contract specifications causing complainant to suffer a loss, and 
respondent failed to file an answer, held, the failure of respondent to file 
an answer constitutes an admission of the allegations and the amount 
of complainant’s damages is the difference between the value of the 
produce delivered and the value it would have had if it complied with 
the contract or, in the absence of official reports as to market value, the 
delivered cost of the produce, Although the amount of damages, thus 
computed, exceeds the amount sought in the complaint, reparation is 
limited to the sum requested. 


Practice and Procedure 


In a default proceeding where the facts admitted are insufficient to determine 
the amount of damages, the proceeding is continued on the question of 
damages alone. 


Mutual Produce Company, of Memphis, Tennessee, complainant, pro se. Mr. 
John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 21, 1953. A formal com- 
plaint was filed on November 9, 1954. Complainant alleges that 
on or about June 16, 1953, it purchased from respondent certain 
watermelons, cantaloupes, and tomatoes and that said produce 
failed to meet the specifications of the contract. Complainant 
seeks reparation in the amount of $423.75. 

A copy of the Department’s report of investigation was served 
upon complainant on December 10, 1954. A copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent on January 10, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. 
Notwithstanding such notice, respondent has not filed an answer. 


Since the facts deemed admitted by respondent’s failure to file 
an answer were considered insufficient to support the amount of 
reparation sought, the proceeding was continued on the question 
of damages alone, as provided in section 47.8(c) of the rules of 
practice. Pursuant to this section, complainant filed a statement 
of damages and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Maurice H. 
Brandon and William A. Watson, doing business as Mutual Pro- 
duce Company, whose address is 2861 Lamar Avenue, Memphis, 
Tennessee. 


2. Respondent is a partnership composed of Lester B. Biddle 
and J. M. Cooper, Jr., doing business as Biddle Brokerage Com- 
pany, whose address is Graceville, Florida. Respondent was not 
licensed under the act at the time of the transaction involved 


herein, but was subject to license. On June 21, 1954, J. M. Cooper, 
Jr., paid $15 to a representative of the Department to cover the 
license liability for the operation of the partnership during 1953, 
including the period of the transaction in question. 


3. On or about June 16, 1953, in the course of interstate com- 
merce, complainant entered into a contract with respondent for 
the purchase of tomatoes, watermelons and cantaloupes for a 
total price of $660, f.o.b. shipping point, as follows: 

400 U. S. No. 1 Watermelons, 30 lbs. average, at 124 cents 
per pound 
300 Small Black Diamond Watermelons, 20 lbs. average, at 
1 cent per pound 
300 Congo Watermelons, 25 lbs. average, at .012 per pound 
100 Florida Cantaloupes at 10 cents each 
50 Field crates U. S. No. 1 Tomatoes, 6x6 or larger, at 
$6.00 per field crate 
It was further agreed that complainant would send a truck for 
the foregoing produce and that in addition to this produce re- 
spondent would load 50 U. S. No. 1 watermelons, 30 Ibs. average, 
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to replace inferior melons contained in a load purchased from 
respondent on or about June 7, 1958, at the rate of 124 cents 
per pound. 


4. Upon arrival of complainant’s truck in Graceville, Florida, 
the cantaloupes and melons were loaded and the driver paid $360 
of the purchase price to respondent. On instructions from re- 
spondent, Mr. Biddle, the truck driver proceeded to the packing 
shed of the B & S Produce Company, Cottonwood, Alabama, to 
load the tomatoes. Pursuant to a note from Mr. Biddle addressed 
to Mr. Bell of the B & S Produce Company, the tomatoes were 
loaded on the truck and the driver paid to Mr. Amos Bruch, who 
was in charge of the packing shed, $300 for these tomatoes. The 
trucking charges for transporting the entire load of produce to 
Memphis, Tennessee, amounted to 1% cent per pound, or $150. 


5. Upon arrival at destination, the produce failed to meet 
the contract specifications in the following respects: 


A. The lot of 400 and the lot of 50 watermelons failed to 
grade U. S. No. 1 as specified in the contract and weighed 11,700 
instead of the contract weight of 13;500 pounds, a shortage of 
1,800 pounds. Fifty percent of the watermelons, or 5,850 pounds, 
were worthless and were dumped. Thirty watermelons amounting 
to 780 pounds, which were sold by complainant in regular trade, 
had to be replaced to the customers because of their poor condi- 
tion. A total of 6,630 pounds of watermelons were unusable. The 
remainder of the melons, 5,070 pounds, were sold by complainant 
for 12% cents per pound, or a total of $84.50. This sum represents 
the market value of the 450 watermelons received by complain- 
ant. The cost of transporting the 11,700 pounds of watermelons 
is $58.50, computed at 14 cent per pound. 


B. Of the 300 Black Diamond watermelons, 20-pound aver- 
age, specified in the contract, only 200 were received, with the 
remainder of the lot consisting of 100 Congo watermelons. The 
entire lot averaged 18 pounds per melon, making a total weight 
which was 600 pounds less than required by the contract. 


C. Of the 800 Congo watermelons, 25-pound average, re- 
quired by the contract, 300 Congo melons were received with an 
average weight of 18 pounds. The total weight was 2,100 pounds 
less than required by the contract. 


D. The 100 Florida cantaloupes met contract requirements. 
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E. The 50 field crates of tomatoes were culls and worthless, 
and they were dumped by complainant. 


6. By reason of respondent’s failure to ship produce meeting 
contract specifications, complainant was damaged in an amount 
in excess of $499. No part of this amount has been paid by 
respondent to complainant. 


7. Informal complaint was filed on July 21, 1953, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 


Since the complaint did not contain sufficient information to 
ascertain the amount of reparation sought, the proceeding was 
continued to allow further evidence to be submitted on this ques- 
tion alone. Complainant filed a statement setting out its compu- 
tation of damages and respondent filed an answering statement 
thereto. 

The general measure of damages involved herein is the differ- 
ence between the value of the produce delivered to complainant 
and the value the produce would have had if it complied with the 
specifications of the contract. Since there are no official Market 
News Reports available for the Memphis, Tennessee, area and in 
the absence of proof to the contrary, we will take the delivered 
cost of the produce as the best indication of the market value 
the produce would have had if it complied with the specifications 
of the contract. When the sale is on an f.o.b basis, as here, the 
delivered cost is the purchase price plus freight. Los Angeles 
Banana Distributors v. Arthur Schwartz et al., 9 A.D. 1333; 
Trader & Hancock v. Cressey, Dockham & Co., Inc., PACA Docket 
No. 2611, S. 1661 (1937) ; Lewis D. Goldstein v. Thomas M. Rini, 
PACA Docket No. 1519, S. 1033 (1935). 


The total of 450 watermelons failed to meet contract specifica- 
tions in that they were not U. S. No. 1, and their total weight 
was 11,700 pounds instead of 13,500 pounds. Only 5,070 pounds 
of the melons were usable and they were sold by complainant for 
$84.50. We find that complainant used reasonable diligence in 
selling this produce and the $84.50 represents the market value 
of the 450 watermelons received under the contract. The pur- 
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chase price of the 450 watermelons is $225.00, and the freight at 
1% cent per pound for 11,700 pounds is $58.50, making the deliv- 
ered cost $283.50. Deducting from this sum $84.50, the market 
value of the watermelons received, leaves a balance of $199.00 
due complainant from respondent on this item. 


The 50 field crates of tomatoes received by complainant were 
all poor quality culls and, therefore, did not meet contract speci- 
fications. Complainant has submitted an affidavit stating that 
these tomatoes were hauled to the Memphis City Dump and dis- 
posed of as garbage. Consequently, these tomatoes were valueless 
and had no market value. Complainant has not submitted the 
weight of the tomatoes nor any other evidence by which we may 
compute their cost of transportation and arrive at their delivered 
cost. Consequently, we will use only their purchase price as the 
market value they would have had if they complied with con- 
tract requirements. While this will not entirely compensate com- 
plainant, at least it can hardly be said to be unfair to respondent. 
Since the tomatoes received were valueless, complainant should 
recover $300. 


We conclude that respondent’s failure to ship produce meeting 
contract requisites is a violation of section 2 of the act. Com- 
plainant was damaged by said violation in the amount of $199 on 
the 450 watermelons and in the amount of $300 on the tomatoes. 
Since complainant in his formal complaint requested reparation 
in the amount of only $423.75, the award of reparation should 
be limited to this amount, plus interest. Lawrence Kokzx v. M. S. 
Toledo Company, 14 A.D. 475. For this reason it is unnecessary 
to compute the damages on the Black Diamond and Congo water- 
melons, which also failed to meet contract specifications, since the 
damages on the 450 watermelons and the tomatoes already exceed 
the amount of reparation requested. The facts and circumstances 
set forth herein should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $423.75, with interest thereon 
at the rate of 5 percent per annum from July 1, 1953, until paid. 
The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 4383) 


THOMAS J. HOLT COMPANY v. ALL STATES PRODUCE COMPANY, INC. 
PACA Docket No. 6533. Decided September 29, 1955. 
Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 14 A.D. 774 applicable here. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant, Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 15, 1955, and formal complaint 
was filed May 20, 1955. Complainant seeks an award of reparation 
in the amount of $75, which is alleged to be the purchase price 
of 30 crates of lettuce sold and delivered to respondent in March 
1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on May 31, 1955. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent August 8, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. The 
issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Thomas J. Holt Company, is a partnership 
composed of Thomas J. Holt and Israel Sussman whose address 
is 208 Walnut Street, Philadelphia, Pennsylvania. 


2. Respondent, All States Produce Company, Inc., is a corpora- 
tion whose address is 1274 5th Street, N.E., Washington, D. C. 
At the time of the transaction involved herein, respondent was 
not licensed under the act, but was subject to license. Subsequently, 
respondent paid arrearage including the time of the transaction. 
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3. On or about March 14, 1955, in the course of interstate 
commerce, complainant sold to respondent 30 crates of lettuce at 
$2.50 per crate, f.o.b. Philadelphia. 


4. On the date of sale lettuce meeting the specifications of the 
foregoing contract was delivered to and accepted by respondent’s 
agent at Philadelphia for transportation to respondent. This let- 
tuce had been shipped to complainant from Yuma, Arizona, in 
car PFE 44620. 


5. The purchase price of the 30 crates of lettuce is $75, no 
part of which has been paid by respondent to complainant. 


6. Formal complaint was filed May 20, 1955, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint as provided in the rules of practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the pur- 
chase price of the 30 crates of lettuce is in violation of section 2 


of the act. Complainant should be awarded reparation in the 
amount of $75, with interest, and the facts should be published. 


ORDER 


Wtihin 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $75, with interest thereon at 
the rate of 5 percent per annum from April 1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4384) 


J. STEIN & SON v. MAGNELLI’S FRUIT & PRODUCE. PACA Docket 
No. 6557. Decided September 30, 1955. 


Failure to Pay Balance of Purchase Price of Fruit and 
Vegetables—Jurisdiction of Secretary—Default 


Where complainant alleged that he sold and delivered fruit and vegetables 
to respondent and respondent only made part payment and respondent 
did not file an answer to the complaint, held, respondent’s failure to 
answer constitutes a waiver of oral hearing and an admission of the 





J. STEIN & SON v. MAGNELLI’S FRT. & PROD. 783 
Cite as 14 A.D. 782 


allegations, as provided in the rules of practice, and respondent’s failure 
to pay the full purchase price is a violation of the act for which repara- 
tion should be paid to complainant. The Secretary’s jurisdiction under 
the act is limited to perishable agricultural commodities and thus repara- 
tion sought for the sale of chestnuts is disallowed. 

Hurwitz, Klein, Meyers, and Benjamin, of Harrisburg, Pennsylvania, for 
complainant. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed March 22, 1955, and formal com- 
plaint was filed May 27, 1955. Complainant seeks an award of 
reparation in the amount of $2,871.28 which is alleged to be the 
balance of the purchase prices of several lots of fruits and 
vegetables sold and delivered to respondent during October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on July 2, 1955. A copy 
of the report of investigation and a copy of the formal complaint 
were served upon respondent on July 5, 1955. 

At the time of service of the formal complaint, respondent was 


notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, J. Stein & Son, is a partnership composed of 
Jake Stein and Harry Stein whose address is 224 South Charles 
Street, Baltimore, Maryland. 


2. Respondent, Magnelli’s Fruit & Produce, is a partnership 
composed of William C. Magnelli, Almond J. Magnelli, Catina 
Magnelli, Aldo Magnelli, and Theodora Magnelli whose address is 
112 South Second Street, Harrisburg, Pennsylvania. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. During October 1954, in the course of interstate commerce, 
complainant contracted to sell to respondent 16 lots of fresh fruits 





784 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 14 A.D. 782 


and fresh vegetables, including apples, grapes, lemons, oranges, 
carrots, lettuce, potatoes and tomatoes. The dates of sale and the 
total prices delivered Harrisburg, Pennsylvania, including broker- 
age, are as follows: 


Date Total Price 
Oct. $237.35 
Oct. $659.55 
Oct. $426.90 
Oct. $250.70 
Oct. $496.65 
Oct. $528.10 
Oct. $232.70 
Oct. $632.45 
Oct. $ 94.05 
Oct. $263.95 
Oct. $722.90 
Oct. $ 1.70 
Oct. $ 18.00 
Oct. $172.15 
Oct. $519.05 
Oct. 26 $437.85 


4. Complainant shipped fruits and vegetables meeting the 


specifications of the foregoing contracts by truck from Baltimore, 
Maryland, to respondent at Harrisburg, Pennsylvania. Respondent 
accepted the fruits and vegetables on arrival at Harrisburg and 
made no complaint with reference thereto. 


5. The purchase prices of the several lots of fruits and vege- 
tables total $5,694.05. Respondent made payments and received 
credits in the total amount of $2,866.73, leaving due and owing 
to complainant the sum of $2,827.32. 


6. Formal complaint was filed May 27, 1955, which was within 
nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the formal complaint are the itemized invoices of 
the 16 lots sold to respondent. One invoice is for a sale made 
October 21 in the total amount $216.61, which included $44.46 
for 2 barrels of chestnuts. The jurisdiction of the Secretary under 
the act extends only to perishable agricultural commodities. The 
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term “perishable agricultural commodity” is defined in the act 
to mean fresh fruits and fresh vegetables of every kind and 
character. It has previously been held that chestnuts are not 
perishable agricultural commodities within the meaning of the 
Act. Philadelphia Produce Credit & Collection Bureau v. Angelo J. 
Frushon, 8 A.D. 1055. Therefore, the purchase price of the chest- 
nuts may not be awarded to complainant. For that reason the 
purchase price of the first lot sold on October 21 is shown in 
Finding of Fact No. 3 as $172.15, which is the invoice price of 
the fresh fruits and vegetables making up that sale. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the several lots of fruits and vegetables 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $2,827.32, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation $2,827.32, with interest thereon 
at the rate of 5 percent per annum from November 1, 1954, until 
paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


DISMISSAL—DISCHARGE IN BANKRUPTCY 
(No. 4385) 


A. K. MALLICK COMPANY v. S. P. LIPOMA COMPANY. PACA 
Docket No. 5956. Dismissed September 22, 1955. Henry and Knoor, 
of Cedar Rapids, Michigan, for complainant. Mr. John T. Hourigan, 
of Delano, California, for respondent. Mr. John S. Griffin, Pre- 
siding Officer. Dismissed by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 4386) 


BIANCO PACKING Co., INC. v. ANTHONY ABBATE. PACA Docket 
No. 6424. Dismissed September 26, 1955. Kimble, Thomas, Snell, 
Jamison & Russell, of Fresno, California, for complainant. Mr. L. 
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Kenneth Day, of Fresno, California, for respondent. Miss Lenore 
H. Langford, Presiding Officer. Dismissed by Thomas J. Flavin, 


Judicial Officer. 


(No. 4387) 


CHRISTY BROTHERS, INC. v. FRANK KENWORTHY Co. PACA 
Docket No. 6522. Dismissed September 15, 1955. Complainant, pro 
se. Mr. Warren S. Earhart, of Kansas City, Missouri, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. Dismissed by 
Thomas J. Flavin, Judicial Officer. 


(No. 4388) 


MURLAS BROTHERS COMPANY v. E. M. HALL. PACA Docket No. 
6471. Dismissed September 13, 1955. Foley and Foley, of Chicago, 
Illinois, for complainant. Mr. E. M. Hall, of Memphis, Tennessee, 
respondent, pro se. Mr. Heiskell B. Kelley, Presiding Officer. Dis- 


missed by Thomas J. Flavin, Judicial Officer. 


(No. 4389) 


ERNEST A. NEUFELD v. G & G PRODUCE Co., INC. PACA Docket 
No. 6441. Dismissed September 16, 1955. Complainant, pro se. 
Mr. Eli A. Weston, of Boise, Idaho, for respondent. Mr. C. Carlile 
Carlson, Presiding Officer. Dismissed by Thomas J. Flavin, Judi- 


cial Officer. 


(No. 4390) 


RALA SINGH FARMS v. STATE PRODUCE BROKERS AND M. E. 
SMILEY. PACA Docket No. 6392. Dismissed September 22, 1955. 
Mr. Joseph B. Miller, of Phoenix, Arizona, for complainant. M*. 
Thomas Higgins, of Los Angeles, California, for respondent State 
Produce Brokers. Mr. M. E. Smiley, of Watsonville, California, 
respondent, pro se. Mr. John S. Griffin, Presiding Officer. Dis- 
missed by Thomas J. Flavin, Judicial Officer. 
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DISMISSAL—WITHDRAWAL OF COMPLAINT AND COUNTERCLAIM 
(No. 4391) 


L. GILLARDE CO v. SENTER BROTHERS, INC., AND/OR CHARLES 
GREENSTEIN, INC. PACA Docket No. 6508. Dismissed September 
27, 1955. Complainant, pro se. Mr. Irving Coopersmith, of New 
York, New York, for respondent Senter Brothers, Inc. Miss Esther 
A. Poppell, of Miami, Florida, for respondent Charles Greenstein, 
Inc. Mr. John C. Chernauskas, Presiding Officer. Dismissed by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDERS—PENDING ISSUANCE OF ANOTHER ORDER 
(No. 4392) 


R. D. PRECYTHE v. A. SCALIA COMPANY. PACA Docket No. 5971. 
Issued September 14, 1955. Mr. Hubert E. Phillips, of Kenansville, 
North Carolina, for complainant. Mr. Joseph Aborn, of Boston, 
Massachusetts, for respondent. Mr. James A. O’Donnell, Presiding 
Officer. Order by Thomas J. Flavin, Judicial Officer. 


(No. 4393) 


AROOSTOOK GROWERS, INC. v. BELL WHOLESALE GROCERY CO., 
INC., AND/OR PICKRELL AND CRAIG Co., INc. PACA Docket No. 
6353. Issued September 27, 1955. Mr. Floyd L. Harding, of 
Presque Isle, Maine, for complainant. Respondents, pro se. Miss 
Lenore H. Langford. Presiding Officer. Order by Thomas J. 
Flavin, Judicial Officer. 





